
Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

Washington, D.6, 

In the Matter of: 

Digital Performance in Sound Recordings 
and Ephemeral Recordings I 

Docket No. 2009-1 
CRB Webcasting I11 

SOUNDEXCHmGE'S MOTION FOR AN ORDER 
REQUIRING ALL PARTICIPANTS TO FILE A NOTICE 

OF INTENTION TO SUBMIT A WRITTEN DIRECT STATEMENT 

Introduction 

SoundExchange, Inc. ("SoundExchangeW) respecthlly requests that the Copyright 

Royalty Judges issue an order requiring all participants that filed a Petition to Participate and that 

intend to file a written direct statement to file a Notice of Intention to Submit a Written Direct 

Statement. The Notices should indicate whether a participant intends to file a written direct 

statement by the September 29, 2009 deadline, and whether a participant intends to participate 

fully in this proceeding. SoundExchange requests that the Judges require the participants to file 

these Notices no later than September 14,2009. 

SoundExchange believes that such an order will promote efficiency given the large 

nurnber of parties that remain on the pwicipant list, the uncel-tainty about which parties actually 

intend to pa~ieipate, the expense associated with sewing wl-;ttea direct statements, and the need 

for padies to tailor their cases to the pparties that will actually participate in the proceeding, 

Disrbtussion 

All paa-icipants in this proceeding must file and serve a wl̂ ittt=n direct statement by 

September 29,2009. 37 C.F.R. 35 f .4(a). A w ~ t t e n  direct statement includes "witness 

statements, testimony, and exhibits to be presented in the proceedings," I 7  17.S.S.C. 



803(b>(6>(C)(ii)(II), and must also include a party's requested rate. 37 C.F.R. 35 1 .?(b)(3). 

Participmts in this proceeding must be prepared to respond to doculnent requests and 

intenrogatories, to subject their witnesses to deposition, to present their witness testimony at a 

hearing convened by the Judges, and to make their witnesses available for cross-exmination. 37 

C.F.R. 35 1.5(b), 351.10(b). All evidence submitted as part of a written direct statement must be 

offered tfxough a sponsoring witness at the hearing. 37 C.F.R. 35 I .  I O(a). 

In the Webcasting I1 proceeding, Docket No. 2005-1 CRB DTRA, the Interim Chief 

Copyright Royalty Judge issued an order similar to the one SoundExchange requests here. See 

Exhibit A attached hereto at 2 ("[Tlhe Board is requiring that all parties that filed a Petition to 

Participate in this proceeding and intend to file a written direct statement submit a Notice of 

Intention to Submit a Written Direct Statement no later than [two weeks before the deadline for 

Written Direct Statements]."). The Interim Chief Judge observed that the Library of Congress 

had issued a similar order in the previous proceeding for the Section 1 12 and 1 14 licenses, and 

that it was "wise to follow" that decision in light of "the large number of parties on the current 

participant list and the expense associated with serving written direct statements." Id. 

The order that SoundExchange requests in this proceeding makes sense for all of the 

same reasons. There are a large number of parties listed on the padicipant list, and it can be 

costly and burdensome to serve all of them with copies of the written direct case. The requested 

order will help control those costs and buden, as experience in prior proceedings suggests that 

some of the parties on the participant list itilill not in fact file written direct statements or 

othemrise participate in the proceeding. 

In addition, SoundExckange and other pparticlpanls that are p tming  to pmieipate h l ly  in 

the proceeding are eunently i a b ~ ~ h g  to prepare their written direct statements. At this time, 



these parties have no choice but to draft their direct statements to address issues related to all of 

the parties that remain on the participant list. By requiring parties to file Notices stating whether 

they intend to participate, the Judges will enable the rernaining parties to tailor, and hopehlly 

streamline, their cases. This may also have the beneficial effect of reducing the volume of 

materials submitted to the Judges and enabling the parties to avoid submitting wholly irrelevant 

infomation that relates to parties that do not intend to participate. 

Conclusion 

For the foregoing reasons, SoundExchange respectfully requests that the Judges issue an 

order requiring each participant to file and serve a Notice of Intention to Submit a Written Direct 

Statement by no later than September 14,2009. The Notices should indicate whether a 

participalt intends to file a written direct statement and whether the participant intends to 

participate fully in this proceeding. 



Respectfully Submitted, 

l%ivid A. Handzo (Ik Bar 384023) 
Michael B. DeSmctis (DC Bar 460961) 
Jared 0. Freedman (DC Bar 469679) 
JENNER & BLOCK LLP 
1099 New York Ave., N.W. 
Washington, D.C. 2000 1 
(v) 202-639-6000 
( f )  202-639-6066 
dhandzo@jemer.com 
mdesmctis@jenner.com 
j fkeedmanaj emer. com 

Michael J. Huppe (DC Bar 455 161) 
General Counsel 
SoundExchange, lnc. 
1 121 14th Street, NW, Suite 700 
Washington, DC 20005 
(v) 202-640-5858 
( f )  202-640-5883 
mhuppe@soundexchange.com 

CounseEfor SoundExckzange, Ine. 

Dated: August 25,2009 
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CERTIFICATE OF SERVICE 

I, Lindsay C. Harrison, do hereby certify that copies of the foregoing SoundExchange's Motion 
for an Order Requiring All Participants to File a Notice of Intention to Submit a Written 
Direct Statement were sent via overnight mail this 25th day of August, 2009 to the following: 

William Malone 
Jarnes Nobson 
Maehew K. Schettetlhelrn 
MILLER & VAN EATON, PLLC 
1 155 Connecticut Avenue, W ,  Suite 1000 
Washington, DC 20036-4306 
wmalone@millervaneaton.com 
rnschetterihelm@mil1e~~aneaton.com 
Counsel for 1atercolleg.ate Broadcasting 
System, Inc. and Harvard Radio Broadcasting 

Stuart Nolan 
WOOD, MAINES & NOLAN, P.C. 
4 12 1 Wilson Boulevard, Suite 10 1 
Arlington, VA 22203 
Nolan@LegalCompass.com 
Counsel for Catholic Radio Association (CRA) 

191 9 K Street, N.W., Suite 200 1 2 1 Broad Street 
Washington, DC 20006 Charleston, SC 2940 1 
Fax: 2021973-4499 Fax: 5091479-1 1 86 
davidoxenford@dwt.com sgajdosik@bellsouth.net 

Counsel for Catholic Radio Association (CRAj 
c., io hrldMedia, Inc., and Radio 

1200 12th Avenue South 
Seattle, WA 98 144 201 Redwood Shores 
davidz@arnazon.com 

San Franciso, CA 94103 2450 Colorado Avenue 
Fax: 41 51934-6728 
cmak@real .corn 



Colette E. Vogele 
VOGELE & ASSOCIATES 
12 Geary Street, Suite 701 
San Francisco, CA 94108 
Fax: 4151358-4975 
colette@vogelelaw.com 
Counselfo;Co1lege Broadcasters, IPZC. (CBr) 
William B. Colitre 
ROYALTY LOGIC, LLC 
2 1 122 Erwin Street 
Woodland Hills, CA 9 1367 
Bcolitre@RoyaltyLogic.com 
Fax: 8 181558-3484 
Bruce Joseph 
Karyn ~ b l i n  
Matthew Astle 
WILEY REIN LLP 
1776 K Street, NW 
Washington, DC 20006 
Fax: 2021719-7049 
bj osqh@wileyrein.com 
kablin@wileyrein.com 
mastle@wileyrein.com 
Counsel for Sirius XM Radio Inc.; Counsel for 
National Religious Broadcasters Music License 
Committee 

Wendy Halley 
YAHOO!, INC. 
2700 Pennsylvania Avenue 
Santa Monica, CA 90404 
Fax: 3 101526-4400 
wballey@yahoo-inc.com 

Philip A. Bonomo 
LERMAN SENTER PLLC 
2000 K Street, NW, Suite 600 
Washington, DC 20006 
pbonomo@lemansenter.com 
Counsel far Clarke Broadcasting Corporation 
Suzanne Head 
NATIONAL ASSOCIATION OF BROADCASTERS 
1771 N Street NW 
Washington, DC 20036 
shead@nab.org 

HOVANESIAN 
4 1 1 A Higland Avenue #37 1 301 E. Colorado Blvd., Ste. 514 
Somerville, MA 02 144 asadena, CA 91 101-1919 
brandon@loudcity .net ax: 6261795-8900 

vanesian@earthli&.net 
unsel for AeeessZip; Counsel far LIYE365, 



Lee Knife 
Genera1 Counsel 
DIGITAL MEDIA ASSOCIATION 
1029 Vermont Ave., Suite 850 
Washington, DC 20005 
lknife@digmedia.org 
Kevin Saul, Associate General Counsel 
Matt Railo, Director, iTunes Legal 
APPLE 
1 Infinite Loop, MS 3-ITS 
Cupertino, CA 
Fax: (408) 974-9105 
ksaul@apple.com 
mailo@apple.com 

George Cheeks 
MTV NETWORKS 
15 15 Broadway 
New York, NY 10036 
Fax: 2 121846-1 849 
George.Cheeks@mtvstaff.com 


