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PROGRAM

1. Bases off Risk
2, RiskilVianagement

5 Speeial Issues




BASES OF RISK




LEGAL BASES FOR RISK

1. Contractual LLiability

2. drort Liability.

3, Criminal Crakility,




CONTRACTUAL RISKS

RSy 9V Vv

—allure to perform on time

=allure toymeet required guality
Fallure to indemnify,
Eallure to) provide Insurances

Ealluire termeet wariranty, FequirEments




TORT RISKS

> Injuries to persons
' |L0sS 01 damage to propenty,

¥ Pollution/contamination lesses




CRIMINAL RISKS

> Eoreign Corrupt Practices Act

¥ Eoreign Trax LLaws




LIABILITY PROTECTION

Insurance
Coverage

Corporate
Structure

Work
Performance

Contact
language




NON-CONTRACTUAL
PROTECTIONS
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NON-CONTRACTUAL PROTECTIONS

No verbal promises during negotiations
Review/understand contract before signing
Review contract with lawyer:

IHave brroker review! Insurance reguirements
[Decument eVER/IRING 0N Project
\VIanagement to/ monIter Work

@nly use CoOMPELERt PEXSORRE]

ERsUIE eqUIRMERTISSWORKING PIOPERY.
PUESUBCORLRACIONSI 0 ACK-10-0aCks
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NON-CONTRACTUAL PROTECTIONS

Claim for every extra

Always ask for extra time for all changes
Never: produce schedules showing “float™
Plan ahead

NG swearing of vernal isults

INEeVer: thireaten

KnewW the; details

KINEW! S5 EST CaSEsT = OIS CaASEs

[DBEL A HEessens IEearmeds:




CONTRACTUAL

SROTECTIONS
i




CONTRACTUAL ISSUES

e L

Payments

\Warranties

Indemnities
Conseguential Damages
Pollution

lRSUANCES

BUrlder’s Riskelistirance
Ehojceorltaw
IDIsputerReselution




PAYMENT ISSUES

~N ;01 N =

Reasonable payment period (30 days)
Undisputed amount to e paid

NO deductions; withhoeldings or set-0fis
RIght tojaudit shouldexclude profit

RIgt 1o sUSPendifor noR:-payment

2alent company guarantees (IDue: Diligence)
Retalnagelimits




WARRANTY ISSUES

~N e o N =

Standard of performance to be defined
Liability: limited to re-performance

[Do net give a “performance guarantee™
Time perod forliability to e defined
IFmaterals purchasedi— assignment.enly.
ULE €. Walver o impliedwarranties

SERlIMIC eI AW En iy CeTecte
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INDEMNIFICATION ISSUES

Define “COMPANY>> and “CONTRACTOR™ broadly,
Use a “*knock-for-knoeck*™ Indemnity, scheme

Viust be clear and uneqguivocal

“EXxpressiNegligence™ lLanguage

Antizlndemnity Statutes

> Jiexas O1lfield Anti-lndemnity; Statute

2 |Louisiana @ilfield AntisIndemnity Statute
2 ATGhItect Engineerr Antislndemnity Statute




INDEMNIFICATION LANGUAGE

COMPANY shall be responsible in any case of illness, injury or death,
suffered by the employees of any member of COMPANY Group and In
loss_or_damage to_the property of any member of COMPANY Group,
Including the property which is the subject of the Work, arising out of or
relating to the performance of the services under the Agreement and
REGARDLESS OF WHETHER CAUSED OR BROUGHT ABOUT
BY ANY MEMBER OF CONTRACTOR GROUP's NEGLIGENCE
(INCLUDING ACTIVE, PASSIVE, SOLE, JOINT OR
CONCURRENT NEGLIGENCE) OR ANY OTHER THEORY OF
LEGAL LIABILITY, THE UNSEAWORTHINESS OF ANY VESSEL
AND THE UNAIRWORTHINESS OF ANY AIRCRAFTINCLUDING
STRICT LIABILITY AND INCLUDING PRE-EXISTING
CONDITIONS, and COMPANY shall release, defend, protect, indemnify
and hold harmless all members of CONTRACTOR Group from and against
any loss, cost, claim, obligation to indemnify another, suit, judgment,
award or damage (including reasonable attorney's fees) on account of such
IlIness, injury or death, loss or damage.
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CONSEQUENTIAL DAMAGES

“Company-Buster” Type of Damages

Many: times Un-insurable
Reciprocal\Waiver ofi Consequential Damages

|—aw requires; Definition off Consequential
[Damages: 1o e speciiicallylisted

EERsurE thiat they apply regardless ofifault




CONSEQUENTIAL DAMAGES LANGUAGE

Notwithstanding anything to the contrary contained elsewhere
herein, neither CONTRACTOR nor COMPANY shall be liable to
the other for any consequential, incidental, indirect or punitive
damages of any kind or character, including, but not limited to, loss
of use, loss of profit, loss of revenue, loss of or delayed groductlon
whenever arising under this Agreement or as a result of, relating to
or in connection with the services hereunder, and no claim shall be
made by either CONTRACTOR or COMPANY against the other
REGARDLESS OF WHETHER SUCH CLAIM IS BASED
OR CLAIMED TO BE BASED ON NEGLIGENCE
(INCLUDING SOLE, JOINT, ACTIVE, PASSIVE,
CONCURRENT OR GROSS NEGLIGENCE), OR ANY
OTHER THEORY OF LEGAL LIABILITY, THE
UNSEAWORTHINESS OF ANY VESSEL AND THE
UNAIRWORTHINESS OF ANY AIRCRAFTSTATUTE,
STRICT LIABILITY OR OTHERWISE.




POLLUTION ISSUES

Pollution Risks not fully insurable under
many. contractor’s INsurances

“Company-Buster” Tiype of Damages

Obtain a broad release and Indemnity,

ERsure: that they apply: regardless ofifault




POLLUTION LANGUAGE

COMPANY shall assume all responsibility for, including control and removal
of, and defend, protect, indemnify and hold harmless all members of
CONTRACTOR Group from and against any loss, cost, suit, demand,
judgment, award, obligation to indemnify another, or damage arising out of or
relating to pollution or contamination which:

(a) originates from the equipment of any member of COMPANY Group; or

(b) comes from the surface or subsurface of the land

and which arises out of the services of CONTRACTOR and COMPANY
agrees to protect, defend, indemnify and hold harmless all members of
CONTRACTOR Group from and against any loss, cost, claim, suit, demand,
judgment, award, obligation to indemnify another, penalty, fine, or damage
arising out of the above REGARDLESS OF WHETHER CAUSED OR
BROUGHT ABOUT BY ANY MEMBER OF CONTRACTOR GROUP'S
NEGLIGENCE (INCLUDING ACTIVE, PASSIVE, SOLE, JOINT OR
CONCURRENT NEGLIGENCE) OR ANY OTHER THEORY OF
LEGAL LIABILITY, INCLUDING STRICT LIABILITY, THE
UNSEAWORTHINESS OF ANY VESSEL AND THE
UNAIRWORTHINESS OF ANY AIRCRAFT AND INCLUDING PRE-
EXISTING CONDITIONS.




INSURANCE ISSUES

TYPES OF INSURANCES:

1. Commercial General Liability Insurance
2. Worker’s Compensation; Insurance

3. Builder’s Risk Insurance

4, DIrectors & Officers; Insurance

SPECIAITISSUES:

1, VWalVersieli Sukregation

2o Additienal AAssured

st Prmany Status eiiisuiances




INSURANCE LANGUAGE

The naming of COMPANY as an additional
assured, the primary status of CONTRACTOR's
policies of Insurance and the underwriter's
agreement to waive all rights of subrogation

against all members of COMPANY GROUP shall

only be to the extent and not in_excess of or
beyond the risks for which CONTRACTOR has
agreed to assume responsibility and to indemni

or release COMPANY under this Contract.




1.

BUILDER'S RISK ISSUES

Builder’s Risk covers loss or damage to the
Work

Owner should procure Builder’s Risk
Coverage for the Contractor's \WWork

Contractor should e an additionall assured

4. Undenwrters snould waive: rights of:

StPregation IR iavel: o Centiactor

ConRtracior sNeUl e 1SS PAYEE:: asinterest
APPEAN:




CHOICE OF LAW

. Jurisdiction which supplies substantive law.

. Must be a substantial relationship. te parties

or thework

., Contracter sneuld beknowledgeale of:

IMPACEH Of CGICE; Of Iaw




DISPUTE RESOLUTION

Litigation vs. Arbitiration

. JUKy Vs, arbitrator: ISsues
. Venue

NUMBEK off arbitrators

. ApplicanierRules

Eederal oK State! [Cavwapplicaiie




CORPORATE
PROTECTIONS




CORPORATE PROTECTIONS

USe a corporate structure:

e < A

Maintain records/annual meetings/minutes
Pay/ firanchise tax/state Income tax

Qualify te)de  PuSsIness N each Work Venue
Contractor:s lICENSe ISSUEes

SpPlItassetsifiremiianiities




SPLITTING ASSETS FROM LIABILITIES

SHAREHOLDERS PARENT COMPANY:
(Heldimg Cenpany)

OPERATING COMPANY LEASING COMPANY
(Operating Company) (Equipment Owning Cempany)




SPLITTING ASSETS FROM LIABILITIES

SHAREHOLDERS PARENT COMPANY
(Heldimg Caenpany)

OWNER

OPERATING COMPANY LEASING COMPANY
(Operating Company) (Equipment Owning Company)




CRIMINAL

r\r\l =

SoUIES

w= == Chamberlain
WA Hrdlicka




FOREIGN CORRUPT PRACTICES ACT

1. Use of Interstate Commerce
2. Payment or offer to pay anything ofi value to:
o Foreign officials,
o politicall parties,
o Candidates of poelitical parties; or
o Officers ofi public organizations
3, EOF Corrupt pUKrpPOoSses o act or refrain from acting)
4, JAsSISting Inrthefellowing:
o @BhiAINING REW BUSINESS;
o REtAINING existing UsIness; or
o Gaimelanlimpreperr acvaniage




DUTY TO INQUIRE

Discovery ofi facts would cause a reasonable person to
suspect that illicit payments are involvead

Examples ofi such facts (House of Rep. examples)
o Unusual preposals as to methods of payment
e Large reguirements for local currencies

o Eamily relationship between company. and
government officials

o |LaKrge size off commission to agent (ever 4-6%)
o VIISrepresentauon: oy agents as to the tiransaction
o Reguests foralSe 1nVeICES Or GhER documentation

o OUNEKR NEgatveRiernauntn durno due ailigence



FOREIGN TAX ISSUES

Pasguantino v. U.S., 125 S.Ct. 1766 (2005):

» Revenue Rule

> US persons smuggled alcoholic beverages into

Canada to avolc

> US persens Uses

Canadian Import taxes
the telephone/fax/ie-mail to

coordinate thenr activities i the: US
v \/iolatedithe lFederal\Wire Fraudi Statute
2 Eelenyconviction - Prson + fine
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